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The Use of Real Estate Trusts for Investments and

Holding of Property in Israel

By Dr. Alon Kaplan and Meytal Liberman

Introduction

Trusts in Israel are governed by the Trust Law.! In
addition, other laws contribute to the enhancement of
the various uses of trusts, such as the Agency Law,2 and
the Real Property Taxation Law.? This framework is
augmented by court cases and rulings of the Israeli Tax
Authority.

Real Estate Trusts (“RETs”) have been used in Israel
for many years and for various purposes, including le-
gitimate tax planning, asset protection and commercial
transactions.

For instance, the RET was used in the 19th century
by Jewish people living in Jerusalem in order to purchase
land and protect their property from confiscation by the
Ottoman rulers. This was achieved by placing the prop-
erty in a Moslem trust known as a Wagf, thus ensuring
that the Moslem government would not interfere with
the ownership rights of the land.*

“An example of how this presumption
works can be gleaned from a recently
published case where a father purchased
an apartment in Israel and invested most
of the funds required to purchase the
property.”

.

Another old example of the historical use of a RET
can be found in the establishment of Tel Aviv in 1909.
At that time, it was prohibited for Jewish residents to
purchase land; thus the land was purchased by a non-
resident investor, who acted as trustee for the new
settlors.>

Taxation of Real Estate in Israel

Under the Real Property Taxation Law, two main tax-
es are imposed upon a sale of real estate: a capital gains
tax on the seller, and a purchase tax on the purchaser. The
capital gains tax is calculated in accordance with the in-
crease in the value of the property since its purchase; the
time period during which the seller owned the property;
and the existence of other real properties owned by the
seller. The purchase tax represents a certain percentage of
the purchase price. This percentage is set in accordance
with other real properties owned by the purchaser.

A sale for the purposes of the Real Property Taxa-
tion Law is considered as such, whether it was made for
consideration or not. However, it should be noted that the
transfer of real estate under inheritance procedure is not
considered as a sale, and therefore does not trigger the
imposition of any of the taxes mentioned above. In fact,
Israeli law does not provide for any estate tax; thus the
transfer of any property upon death, including real estate,
is not subject to any tax in Israel.

Real Estate Trusts in Israel

The real estate trust in Israel is a legal structure under
which real estate is purchased by a trustee, or is trans-
ferred to a trustee, and the trustee acts as a nominee or
bare trustee for an identifiable beneficiary. Israeli law,
namely the Real Property Taxation Law and the Trust
Law, provide the legal structure for such a RET.

Under such a structure, the trustee is registered as the
legal owner of the real estate but under Israeli tax laws,
namely the Income Tax Ordinance® and the Real Property
Taxation Law, the beneficiary of the real estate is consid-
ered as the real owner, similar to a beneficiary of a bare
trust in the common law.”

An example of how this presumption works can
be gleaned from a recently published case where a fa-
ther purchased an apartment in Israel and invested most
of the funds required to purchase the property.® The
apartment was registered in the name of his daughter.
The apartment was used alternatively for the parents and
the daughter upon her visits to Israel. After the demise of
the mother, the daughter filed a claim against the father
demanding the eviction of the father from the apartment,
claiming that she had the ownership of the apartment.
The court dismissed the claim, recognizing the owner-
ship rights of the father who provided evidence that the
apartment was his property held by the daughter as a
trustee for the father.

P TR SR el S PR a i L S R
“The Israeli Tax Authority confirmed that
the transfer of the real estate property
to the trust was exempt from tax, thus
recognizing in this case a RET.”

Another interesting case was ruled upon by the
Supreme Court.? In that matter, a trustee was registered
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in the Land Registry as the owner of a real estate prop-
erty. The registration did not reference the fact that the
property was held in trust.!® The trustee was declared
bankrupt and a creditor tried to attach the property
for the satisfaction of his claim against the trustee. The
court was presented with evidence that the property
was held in trust for beneficiaries, and, upon accept-
ing this evidence, ruled that the creditor had no right
against the real estate property even though the Land
Registry did not have any reference to the rights of the
beneficiaries.

This was an important precedent reconfirming the
concept of holding real estate in trust for a beneficiary,
and ensuring beneficiaries’ rights against third parties.

Tax Exemption for a Real Estate Trust

A pre-ruling published in 2012 by the Israeli Tax Au-
thority'! dealt with the transfer of real estate properties
into a private trust. In this case, an elderly person creat-
ed a trust in his favor and in favor of other beneficiaries.
The Israeli Tax Authority recognized the establishment
of a trust regulated under Section 17 of the Trust Law
known as Hekdesh. The Israeli Tax Authority confirmed
that the transfer of the real estate property to the trust
was exempt from tax, thus recognizing in this case a
RET.

m———

“This structure may be found particularly
useful and efficient for American families
that decide to invest in real estate in
Israel or have a second home there.”

The importance of the ruling is in the clarification
given, for the first time, regarding the existence of tax ex-
emption for the transfer of real property by a beneficiary
into a RET.

Until this ruling there had been no orderly source
showing that when an owner of real property transfers
the property to a trustee and becomes a beneficiary of
the RET, the transfer is tax exempt. The ruling stated as
follows:

If the creation of a trust (by the set-

tlor /beneficiary) and the vesting of the
trust’s properties to the trustee, desig-
nated until the end of his days to benefit
the beneficiary, his welfare and quality
of life, while still alive, and after his
death, in favor of specific beneficiaries,
which the beneficiary determined in

Dr. Alon Kaplan, TEF, and Meytal Liberman, TEP,
are Attorneys at Law in Tel Aviv, Israel.

the trust document and in the aforemen-
tioned will, will not be deemed to be a
“sale of a right in land” in the sense of
the law.

Conclusion

The real estate market in Israel is in great demand
by both Israeli and foreign investors, and some investors
choose to hold properties they purchase in the name of a
trustee. This structure may be found particularly useful
and efficient for American families that decide to invest in
real estate in Israel or have a second home there.

However, if any of your clients are considering
using this structure to purchase real estate in Israel,
it should be noted that there are some issues of trust,
inheritance and tax laws that require proper consulta-
tions and clarifications. Therefore, expert advice is
recommended.
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Book Review: Trusts and Estate Planning in Israel

Written by Alon Kaplan
Reviewed by Ziva Robertson

Trusts have formed part of English law for many
centuries. They first arose in feudal times, when a land-
owner called by his lord to go to the battlefield entrusted
his property to a relative, only to discover on his return
that his land had been appropriated by the relative for
himself. The doctrine of equity intervened to protect the
interest of the soldier by holding that although the title to
the land—the legal interest—was held by the relative, the
beneficial owner entitled to enjoy the asset was the sol-
dier. And we never looked back.

“And there is such a lot of it that you
could spend years studying it and
practising it before you can say with
confidence that you truly understand it.”

e —— me s e N

With the growth of the British empire—including the
Mandate over Palestine before the Israeli war of indepen-
dence—the trust concept traveled far and wide, and con-
tinued to grow and evolve so as to provide solutions for
very modern problems. While retaining many of its origi-
nal features, the concept has developed a little differently
in different jurisdictions. Layer upon layer, it has become
an instrument in wealth and estate planning.

Which is why many trust practitioners, in a moment
of honest reflection, will admit that Trust Law was their
pet hate as students. It is fluid but difficult. It is modern,
yet archaic. It is clear in parts, but obscure in others. And
there is such a lot of it that you could spend years study-
ing it and practising it before you can say with confidence
that you truly understand it.

“This book should take pride of place
on the bookshelf of any Israeli private
client practitioner who strives for a better
understanding of this area of the law.”

Few people take the trouble. Alon Kaplan is one.
With years of practice and teaching in this area, Kaplan
founded the first Israeli branch of STEP, the Society of
Trust and Estate Practitioners, which now numbers 150
members in Israel (and 20,000 worldwide). His book,
Trusts and Estate Planning in Israel, is the fruit of his Ph.D.
thesis and research in this complex legal field. In Israel,
like elsewhere, trusts constitute a flexible tool for suc-

cession planning, tax structuring, charitable giving, an
umbrella for corporate holdings and many other uses.
Kaplan navigates these complexities with clarity, elegance
and erudition and explains the interplay between civil
and Rabbinical law; trusts according to Islamic law; the
creation of trusts by deeds and by contracts; their uses as
testamentary instruments; and, significantly in the cur-
rent climate, their tax treatment in Israeli law.

As trusts and their uses continue to evolve, it is im-
portant for private client and tax practitioners in Israel to
understand them, their various uses, their tax treatment,
their advantages and their limits. Few Israeli practitio-
ners understand them as thoroughly as Kaplan, and few
(if any) modern books have been written about trust law
in Israel with the same depth and attention to detail as
Kaplan's book. This book should take pride of place on
the bookshelf of any Israeli private client practitioner
who strives for a better understanding of this area of the
law.

Ziva Robertson is a partner at McDermott Will &
Emery UK LLP in London, United Kingdom. She can be
reached at +44-20-7577-3460.
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